INTRODUCTION
In 2006, with the retirement of Justice O'Connor, many feminist groups argued vocally for the replacement of O'Connor with a woman. 3 In 2009, this time with far more success, those same groups urged President Obama to replace Justice Souter with a female candidate. 4 They also indicated an intention to continue this female-judge strategy until women reach a majority on the Court.
5
Taken at its face, such a strategy makes sense for feminists. A strong female presence on the Court is important: it signals the inclusion and equality (Magazine), at 13 ("Many Democrats embrace a version of the essentialist argument that it's important to have women on the court because they will provide a uniquely female perspective, rooted in their personal experiences as women.").
4. See Gandy, supra note 2.
Id. See also
Rosen, supra note 3.
[Vol. 21:297 of women in national political life. 6 For female attorneys, it has the important capacity to counter implicit gender bias in the legal profession. 7 Given both the record of female justices such as O'Connor and Ginsburg and the empirical literature on the voting behavior of male and female judges, it is also plausible for feminists to think that a female justice will be more likely than an equivalent male justice to be sympathetic to certain substantive feminist ideals. 8 However, this Article shows that, on closer inspection, such a strategy misreads the lessons of female judicial behavior to date and is thus an imprudent path for feminists concerned with promoting certain substantive, society-wide legal outcomes.
While Justices O'Connor and Ginsburg clearly have played a considerable role in advancing gender equality on the Court, the Article argues that it is important to consider the link between this role and the justices' own experiences of gender discrimination. More recently appointed female justices are much less likely to have experienced the same degree of discrimination and therefore are also less likely to approach claims of gender discrimination in the same way. This is not only logically the case, but also is supported by recent experience in Canada, which has recently had four female members on its Supreme Court. 9 When close attention is paid to empirical studies of female judicial behavior in the United States below the Supreme Court level, those studies also fail to reveal the kind of interaction between gender and ideology, and gender and panel composition, that is observable in the context of O'Connor's and Ginsburg's jurisprudence. At a more qualitative level, when the cases behind leading empirical studies are examined in more detail, they also reveal differences between female and male judges that are irrelevant, ambiguous, or extremely limited in their significance from a feminist perspective.
In future nomination battles, there is a strong argument that feminists concerned about promoting gender equality at the level of substantive legal outcomes, not just symbolism or internal professional organization, should focus directly on the demonstrated commitment of a particular judicial nominee-whether male or female-to substantive feminist ideals. In many cases they may still support the appointment of a female candidate to the Court, but at least in some cases they may find that a male candidate is the best feminist for the job.' 0 The argument proceeds in five parts. Part I examines, first, the jurisprudential contributions to date of Justices O'Connor and Ginsburg in areas of particular feminist significance; second, the likely link between the approaches of Justices O'Connor and Ginsburg in this area and their own prior personal experiences of gender discrimination; and third, the degree to which female judicial candidates in the future are likely to share these same experiences. Part II examines larger-scale empirical studies of female judicial behavior in the United States, particularly findings about the interactions between gender, ideology, and panel composition evident in the jurisprudence of Justices O'Connor and Ginsburg. This Part argues that the findings of these studies do not in fact support the existence of this same kind of female-feminist correlation below the Supreme Court level. Part III discusses one such study by Christina Boyd, Lee Epstein, and Andrew Martin, and examines the significance from a feminist perspective of decisions of female judges in key cases relied on in this study." Part IV examines the parallel experience in Canada and argues that such experience confirms the likelihood that female justices' sympathy for anti-subordination feminist goals will decline over time as their personal experiences with gender discrimination decrease. Part V concludes by considering the normative implications of these empirical lessons for feminists.
I. FEMALE JUSTICES, THE SUPREME COURT, AND FEMINISM

A. O'Connor, Ginsburg, and a Female-Feminist Correlation?
In the legal academy, feminism can mean different things to different people. 12 In the domain of Supreme Court appointments, however, a narrower range of feminist perspectives and goals tends to dominate. For most national feminist organizations concerned with the politics of judicial appointments, [clonstructed out of a combination of analytic and political-ethical claims. Analytically, the claim is that sex/gender is one important social structure or axis of social differentiation, and is hence likely to characterize and influence the shape of law. Politically and ethically, feminist theory starts out from the assumption that the ways in which sex/gender has shaped the world, including through law, have been unjust.
feminism involves, at its core, a shared commitment to the "advancement of the legal, social and political equality of women with men." 13 Equality is also consistently defined by these organizations to involve both the liberal feminist goals of equal opportunity, dignity, and social respect for women and the antisubordination (or dominance) feminist goal of eliminating historical sources of gender-based subordination.
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Given this understanding of gender equality, there is little doubt that both Justices O'Connor and Ginsburg made a significant contribution to the achievement of substantive feminist goals on the Court, not only absolutely but also when compared to their male counterparts.
Take the approach of the two justices in cases involving claims of sex discrimination or sexual harassment under Title VII of the Civil Rights Act of 1964. From 1981 to 1992, Justice O'Connor joined the most liberal members of the Court 88% to 89% of the time in such cases, whereas her conservative male colleagues joined such opinions in fewer than 50% of Title VII cases. Between 1993 and 2000, she voted for the plaintiff in approximately 82% of cases, making her the conservative justice most likely to favor the plaintiff. She voted for the plaintiff at a rate less than 2% below that of Justice Stevens, while Justice Kennedy voted for the plaintiff in approximately 67% of cases, Justice Rehnquist in 50% of cases, and Justices Thomas and Scalia in approximately 25% of cases. 16 During this period, Justice Ginsburg was the justice who, together with Justice Souter, was most likely to support the plaintiff. 17 Like Souter, she voted for the plaintiff in approximately 92% of Title VII cases, whereas in broader "civil liberties" cases, she lagged behind both Stevens and Souter in voting for the plaintiff. 18 In such cases, as well as in cases decided under the Equal Pay Act 19 and constitutional cases involving claims of gender equality during this period ("gender cases"), both Justices O'Connor and Ginsburg also assumed a disproportionate role in writing the majority or plurality opinion of the Court. Justice O'Connor wrote for the Court in at least twice as many of these cases as any other justice (in six cases as compared to three in the case of Justices Ginsburg, Kennedy, Scalia, and Stevens). 2° Justice Ginsburg, as well as Justice O'Connor, also wrote significantly more opinions in such cases than would have been expected under a norm of equal responsibility for opinion-writing, whereas other than Justice Kennedy, all male justices equaled or fell below this expectation in gender cases.a
In many of these opinions, Justices O'Connor and Ginsburg expressed explicit sympathy for feminist ideas about the importance of full equality of opportunity and dignity for women and in some significant cases even addressed the importance of countering structures of gender-based subordination. In her landmark opinion for the Court in United States v. Virginia, 22 concerning the constitutionality of Virginia's all-male schoolVirginia Military Institute (VMI)--designed to train "citizen soldiers," Justice Ginsburg emphasized concerns about both equal opportunity for women and the need for the constitutional guarantee of equal protection to be interpreted in a way that is sensitive to concerns about gender-based subordination. In setting out the heightened standard of scrutiny applied by the Court to classifications based on gender, Ginsburg noted the link between that standard and the Court's suspicion of "official action that closes a door or denies opportunity to women , 23 (or to men)." In noting the way in which that standard was to be applied in the face of potential real differences between men and women, Ginsburg also emphasized the importance of attention to gender-based hierarchies, not just stereotypes, suggesting that gender-based classifications "may not be used, as they once were. .. to create or perpetuate the legal, social, and economic inferiority of women."
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It is even more striking that, given Justice O'Connor's more conservative approach to a variety of constitutional and statutory issues, in cases involving abortion and sexual harassment her opinions demonstrated sympathy for feminist ideas about the importance of equal dignity for women and even the need for law to help counter, rather than perpetuate, historical gender subordination. [Vol. 21:297 the gender dimension of the issues at stake. 28 In delineating the scope of the right, the plurality suggested that a woman's suffering during pregnancy: is too intimate and personal for the State to insist, without more, upon its own vision of the woman's role, however dominant that vision has been in the course of our history and our culture. The destiny of the woman must be shaped to a large extent on her own conception of her spiritual imperatives and her place in society. 29 While, in the eyes of some, O'Connor overlooked the potential for various restrictions on abortion (such as waiting periods and parental notification requirements) to burden poor women, 30 she also clearly advanced the enjoyment of substantive gender equality by married women. In striking down Pennsylvania's requirement that a women notify her spouse or sign an appropriate waiver declaration in order to obtain an abortion, O'Connor emphasized the degree to which women who were affected by the law were subject to widespread forms of abuse by their husbands, thereby recognizing the arguments of anti-subordination feminists about the gravity of domestic violence as a source of inequality for women. 31 She also linked the Court's finding that the law imposed an undue burden on women's right to obtain an abortion with the way in which the law reflected outmoded stereotypical and hierarchical notions of women's role in the family and in marriage. harassment has dramatic implications for women's equality well beyond a particular workplace; it has the potential to condition women to be more receptive to sexual violence in society generally and to reinforce women's economic subordination by excluding them from traditionally higher-paying, male-dominated sectors of the labor market. 33 Empowering women to prevent and redress such conduct is therefore critical to countering gender-based subordination.
In It is important for feminists assessing the record of Justices O'Connor and Ginsburg to carefully consider why it is that these female justices seem to have been more sympathetic than their male counterparts to various gender justice claims. While some scholars have suggested that Justices O'Connor and Ginsburg have adopted a distinctly "feminine" jurisprudential approach simply by reason of being female, 37 Female Justices to reconcile with both the record of the justices themselves and the records of their male counterparts. Cultural feminists sometimes disagree about the extent to which sex and gender, or femaleness and the feminine, are inevitably connected. However, they generally do agree that there is a close connection between being female and being predisposed to express or favor certain "feminine" values, such as care, connection, community, context, and dialogue or communication. 39 Consequently, such theories find it difficult to account for the complex relationship between gender and ideology in judicial decisionmaking, and, in particular, the degree to which certain male justices, such as Justice Souter, have been predisposed to favor claims of sex discrimination.
Because of this correlation, it is also difficult for cultural feminist theory to explain why, in various important cases, female justices such as Justices O'Connor and Ginsburg have tended to adopt positions which, while arguably pro-feminist from a liberal or anti-subordination standpoint, are in direct Virtually from the day Sherry... penned her classic work on the possibility of a feminine jurisprudence, scholars have hotly debated whether female judges "speak in a different voice" . . . While the results of various research projects exploring judicial votes are decidedly mixed, those centering on jurisprudence-especially in the area of sex discrimination-are clearer. A consensus now exists that women have "pushed the law forward in sex discrimination cases".., with their distinct approach to legal principles possibly altering the choices made by their male colleagues. [s] that that the presence of women in significant numbers as professionals in the legal system leads to profound legal changes because women bring alternative perspectives to the law" and that given the increase in the number of female judges on state supreme courts, it "is an appropriate moment to revisit the general question of whether women judges approach their role in a unique and gender-related fashion"; Sarah Westergren, Gender Effects in the Court of Appeals Revisited. The Data Since 1994, 92 GEO. L.J. 689, 691-94 (2004) , outlining Carol Gilligan's work, as well as that of legal scholars such as Sherry and Judith Resnik who have subsequently applied it to a judicial setting, as the theoretical background to her empirical inquiry and noting that "the idea that women might bring a unique perspective to the practice of judging grows out of social science literature-and most famously, the work of Carol Gilliganwhich argues that while women's socialization creates a unique set of moral and relational attributes, society identifies male attributes as the standard for human behavior"; and Tajuana Justice O'Connor was one of only five female students in a class of 102 at Stanford Law School in 1949, and although she graduated third in her class, she received no offers to work as an attorney in private practice. Instead, she was offered a position as a legal secretary. As a result, she worked briefly as a deputy county attorney before starting her own private practice in Arizona. 46 Justice Ginsburg, while accompanying her husband on selective-service duty prior to law school, was forced to work as a typist after being denied a G-5 civil service position on the grounds of pregnancy. In 1956, she was one of only nine women in a class of 400 at Harvard Law School and was asked by the Dean why she was taking up a place that might otherwise have gone to a man.47 Upon graduating, she was offered a federal district court clerkship but was not, despite her outstanding academic record, interviewed for a Supreme Court clerkship or offered employment by any New York law firm. 48 Instead, after completing her clerkship Ginsburg took up a position as a research fellow in Sweden and then as the second female member of the tenure-track faculty at
49
Rutgers University Law School. In both environments, she developed an academic interest in sex discrimination law in a way that gave her much greater exposure to broader patterns of gender discrimination than most other attorneys would experience. In the context of her family life, Ginsburg also reports experiencing a clear double-standard in the way she and her husband were treated with respect to their child-rearing responsibilities.
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These experiences clearly had the capacity to make O'Connor and Ginsburg more sensitive to and sympathetic toward claims of gender discrimination. Given their differences in other areas of law, the tendency of 45 the two justices to vote consistently in the same way in such cases also strongly suggests that it did, in fact, have this effect.
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C. Gender Discrimination and Future Female Justices
If Justices O'Connor's and Ginsburg's treatment of gender cases was in fact influenced by their backgrounds, the difficulty for feminists in the future is that few female judicial candidates are likely to have experienced sex discrimination to this same degree-or at least in this same way-prior to appointment. The barriers to professional success for female attorneys are now far fewer than they once were for O'Connor and Ginsburg. Where they exist, they also tend to be more subtle and indirect and therefore more difficult to identify as having been based on sex.
52 Absent other experiences that make them more sensitive to issues of discrimination, few future female justices are thus likely to follow a similar jurisprudential path simply by reason of being female. This, for example, is why feminists in previous decades have emphasized the need for sharing experiences and for "consciousness raising." MACKINNON, supra note 31, at 83-92.
53. It should be noted that studies examining the voting behavior of female court of appeals judges, in aggregate, do not find a statistically significant relationship between confirmation age (as a possible rough proxy for age and therefore also for experience of discrimination) and voting behavior. See Boyd et al., supra note II (finding that, on the basis of year of appointment, there is no statistically significant difference in the tendency of female court of appeals judges to vote in favor of female plaintiffs, compared to a parametrically-matched male judge). At the federal district court level, where judges on average tend to be younger than at the court of appeals level, the evidence is more mixed. (2000) (finding that female Clinton appointees to the federal district court were more likely to vote against a female plaintiff than equivalent male appointees). Special thanks are due to Christina Boyd and Carol Kulik for graciously calculating these data for me. However, Segal suggests that explanations beyond age alone may account for the correlation. Id. at 147. As I further explore in Part 1Il, infra, however, neither of these results are necessarily an accurate guide to the relevant judges' approach to feminism. 61. This mirrors the corresponding shift which occurred during this time in the size of the female JD class at the various institutions. Judge Wood was one of eighty female students out of a class of 476 at Texas; Kagan was one of approximately 187 female students out of a class of 549 at Harvard. My thanks to Emily Tancer for compiling these data from the relevant yearbooks.
why, during her tenure as the first female Dean of Harvard Law School, Kagan "perceived no differential treatment from the faculty or other colleagues" on account of her gender and noted that her gender was "something that in many ways .. seemed remarkably not relevant in the job. 62 To some degree, Justice Sotomayor's experience is an exception to this pattern because while she was never the first or only female in the professional contexts in which she served, 63 she was often the first and only Hispanic woman-as Assistant District Attorney, law firm partner, and judge. 64 She has also expressed a keen awareness of the past history of discrimination in the legal profession. 65 At the same time, because any discrimination she personally encountered was likely far less overtly and singularly based on gender than that of either Justice O'Connor or Justice Ginsburg, one would also expect it to make her less sympathetic than O'Connor and Ginsburg to claims of gender equality per se. 66 Her remarks in 2001 about the perspective a "wise Latina" could bring to judging also bear out this point. 67 In suggesting that a judge is inevitably influenced by personal experience, Justice Sotomayor suggested that her, own experience as a woman and person of color were both important. (2005) (reporting the experiences of women of color, including that of Judge Thelma Wyatt Cummings of Georgia in hiring court staff, where male colleagues suggested that she was "overreacting" to bias from a white female applicant and questioned whether she was related to the black applicant; and that of Judge Jacqueline Allen of Philadelphia, who was described by an attorney as looking "like a welfare mother of eight" without her robes). 67. Sotomayor, supra note 65, at 91 (arguing that "our experiences as women and people of color affect our decisions").
68. Id. at 90-92.
While she could strive to be impartial, she could not avoid being influenced, she suggested, by either her "gender [or] ... Latina heritage." 69 There was also a pressing need, she argued, for the legal system as a whole to address inequality along both dimensions. 70 Nor could equality along these dimensions be separated, in her view, for those seeking to promote greater equality. For some feminists, the prediction that, all else being equal, female justices will tend to be more pro-feminist than their male counterparts finds support beyond the historical contributions of Justices O'Connor and Ginsburg in broader empirical studies of judicial voting behavior at the federal court of appeals and state court levels, which include the judgments of Judge Wood and then-Judge Sotomayor. 73 While many studies of female judicial behavior do not directly address liberal or anti-subordination feminist concerns, they do find a clear correlation between a judge's gender and her willingness to vote for the plaintiff in gender cases or in those cases with greatest gender salience. 74 Such a correlation can be understood to imply a "targeted gender effect." This effect was not always evident in early studies of female judicial behavior, particularly those conducted prior to the 1980s. 75 The most obvious explanation for the findings of these earlier studies is that they were based on a very small sample of female judges and therefore simply did not have the power to pick up any statistically significant gender-based effects. 76 In some cases, a contributing factor may also have been that, below the Supreme Court level, the earliest female judges felt that their position or legitimacy was too precarious to allow them to adopt an approach that was overtly different from their male colleagues. 77 Since at least the 1990s, however, the vast majority of studies have found a clear and statistically significant link between a judge's gender 78 and voting behavior in gender cases.
At the federal level, this effect has been particularly clear and consistent in cases involving claims of employment discrimination based on sex or gender under Title VII. In their 1993 study, Sue Davis, Susan Haire, and Donald R. Songer found that, between 1981 and 1990, female judges voted for the plaintiff in 63% of sex discrimination cases falling into this category, compared to a rate of 46% for male judges. 79 In a 2005 study, Jennifer Peresie found that in sex discrimination cases the probability that an appellate judge would find for the plaintiff increased by 65% if that judge was female (from 17% to 28%).8 0 In a more recent and even more robust study using non-parametric matching techniques, Christina Boyd, Lee Epstein, and Andrew Martin also observed a similar link between a judge's gender and the likelihood of her voting for the plaintiff in sex discrimination and sexual harassment cases under Title VII. The study found that at the broadest level, the probability of a judge's deciding such a case in favor of the plaintiff decreases by 10% when the judge is male. From a brief inspection of the existing empirical literature on female judicial behavior, it would be reasonable for feminists to conclude that their hypothesis of a general female-feminist correlation is justified. Given the mix of sex discrimination and sexual harassment cases involved in these studies, it would also be reasonable for them to conclude that this link is broad-that is, applicable to a greater tendency on the part of female judges to advance not just formal but substantive approaches to gender equality. 85 A closer inspection of this literature, however, suggests that in fact it provides far less robust support for a female-feminist correlation below the Supreme Court level than most feminists have tended to assume.
A. A Conservative Versus General Effect
At the Supreme Court level, the impact of a targeted gender effect has clearly been much greater, in terms of its effect on simple voting outcomes, for Republican-appointee Justice O'Connor than for Justice Ginsburg, a Democratic-appointee. Justice O'Connor, for example, was 15% more likely than the next closest conservative justice, Justice Kennedy, to vote for the 82 
85.
While the results they identify in sex discrimination cases do not necessarily support such a broad inference, the existence of the same set of findings in sexual harassment cases provides much greater support for the possibility of a female-anti-subordination-feminist link, given the importance of such cases for the achievement of gender equality in an anti-subordination approach. See Palmer, supra note 15. plaintiff in gender cases. Justice Ginsburg, on the other hand, was no more likely than Justice Souter, the next closest liberal justice, to vote in this same direction. 86 The reason for this difference is that there has tended to be a degree of "under-reporting" in the observed effect of gender as a proxy for feminism on the voting behavior of Democratic-appointed female judges. As a philosophy, feminism, as it is understood by organizations such as the Feminist Majority Foundation and NOW, is positively correlated with the political commitments of many Democrats and negatively with those of many Republicans. Numerous studies have also found that whether a judge is appointed by a Democratic or Republican president will have a clear impact on voting behavior in cases involving sex discrimination and sexual harassment. 87 If female judges are in fact more pro-feminist than male judges, it is thus likely that in some number of cases, the decision by a female Democratic-appointed judge to vote in favor of the plaintiff will be over-determined by reason of her being both a Democrat and female. (That is, the decision to vote in favor of the plaintiff will be caused by two sufficient and independent factors.) Accordingly, studies that report a judge's binary yes or no vote, such as those of Justices O'Connor and Ginsburg, will also tend to understate the effect of gender, at the margin, on the voting behavior of female Democratic-appointed judges.
At the federal court of appeals level in the United States, however, studies which find a targeted gender effect do not reveal anything like this same interaction effect between gender and ideology. In fact, some studies find that the existence of a targeted gender effect is greater among Democraticappointed rather than Republican-appointed judges. For example, in a 1993 study of court of appeals decisions, Davis, Haire, and Songer found that while there was a clear overall difference between female and male judges in their voting behavior in employment discrimination cases, that difference was almost entirely accounted for by the difference between male and female Democraticappointed judges. Female Democratic appointees, they found, were likely to support a plaintiffs claim in 68% of cases in their sample, whereas male Democratic appointees were likely to do so in 64.3% of cases. There was no statistically significant difference in the voting pattern of Republican-appointed male and female judges.
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While some of these results may be the product of a small sample size, subsequent research also supports this finding. found that for the most liberal judges (who are at -0.6 in the Judicial Common Space), 90 the probability that judges will vote for the plaintiff increases from approximately 22% to 38% (by approximately 64%) if they are female; whereas for judges at the median, it increases from 16% to 23% (by 44%), and for the most conservative judges (who are at 0.6 in the Judicial Common Space), it increases from 12% to 18% (by 50%).91
Other studies, which use somewhat less fine-grained methods for identifying the magnitude of a targeted gender effect, find this effect to be more or less constant across liberal and conservative judges. 92. Boyd, Epstein, and Martin use non-parametric matching techniques to estimate the relationship between gender and voting behavior, whereas other studies use standard regression techniques. This allows the authors to identify any causal relationship between gender and voting behavior, rather than needing to infer likely causation from the finding of a correlation between the two. Peresie's study, supra note 80, is an example of a study using standard regression techniques. cases at a respective rate of 67%, 77%, and 44% before Ginsburg's appointment. That rate increased to 92%, 84%, and 67% after Ginsburg was appointed. While some of this increase was likely due to case-specific factors, it is unlikely that all of it was due to these factors because during the same period, the most conservative male justices on gender issues, Justice Thomas and, in particular, Justice Scalia, became substantially less likely to vote for the plaintiff in a way which was far more than just a statistical anomaly. 97 At a more qualitative level, if one looks closely at cases such as Harris v. Forklift System Co., Inc., one of the prominent gender cases in which Justice O'Connor wrote for the Court, it is also quite plausible to think that panel effects between O'Connor and Ginsburg prompted O'Connor to adopt a somewhat more antisubordination-oriented stance in those cases.
As Part I notes, in writing for the Court in Harris, Justice O'Connor held that there was no single criterion for identifying a violation of Title VII and that courts needed to look to a number of factors, including "the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee's work performance." 98 It is clear, both from the questions she asked in oral argument and the conference notes made by Justice Blackmun, that Justice O'Connor was always inclined to this view. 99 A subtle shift is nonetheless evident in her views between oral argument and the opinion-writing stage about what is necessary to constitute an unreasonable interference with work performance. At oral argument, she seemed to suggest that conduct would need to make it almost intolerable for employees to continue to perform their jobs, whereas in the opinion she wrote for the Court, she made it clear that conduct need only detract from employees' job performance or discourage them from remaining on the job in order to be actionable.
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It is difficult to explain this shift other than by reference to the role of Justice Ginsburg, who from the outset suggested that liability should arise wherever conduct was based on sex and made it "more difficult" for an employee to perform the job successfully. 10 1 Based on the votes in the case at 96. Id. 97. Id. (citing a shift in the willingness of Justices Scalia and Thomas to vote for the plaintiff in women's rights cases from 46% (6/13) and 100% (2/2), to 25% (3/12) and 27% (3/11), respectively).
98 Panel effects of this kind also seem to be a particularly plausible explanation for this shift given Justice O'Connor's apparent desire to occupy the center of the Court on a range of important issues, including those of gender equality. 1°4 A key reason panel effects occur, both in experimental and realworld decision-making settings, is that decision-makers are influenced by a desire to be perceived in relation to others in a particular way-by a form of "social comparison."' 05 In a judicial setting, there is a highly rational explanation for this desire. Because legal outcomes are a complex product of both legalist and ideological influences, it is often extremely difficult for outsiders to assess reliably the ideological valence of a judicial decision by looking only at the result reached in a particular case.
10 7 The relevant result may not only reflect a judge's broader ideological (or philosophical) leanings but may also be the product of almost purely legalist influences and therefore is not a reliable signal of the judge's ideology. In order for people outside of the legal profession to assess that ideology, the most reliable approach will be to compare a judge's voting behavior with that of other judges subject to the same case-specific legalist influences. Knowing this to be the case, if a judge wishes to be seen as having a particular ideology, he or she must carefully calibrate rulings by reference to those of other judges on a panel.
In ideologically diverse panels, calibration of this kind may require little actual shift in a judge's approach because judges naturally tend to differ and therefore to signal the existence of ideological diversity amongst themselves. In more homogeneous panels, judges will often be required to shift their position if they wish to maintain a certain ideological position. Judges on such a panel are more likely to agree at the outset and, therefore, if they continue to adhere to this initial position, to appear indistinguishable from other judges. To 102. The Blackmun Papers, supra note 99. 103. The relevant language appeared in the first draft of the opinion she circulated. See id. Thereafter, she specifically declined to accommodate a request from Justice Blackmun that she further soften this language. distinguish themselves, they thus face much greater pressure to adopt a more extreme liberal or conservative position, which then produces a more extreme-or amplified-median outcome. The result is that if a justice such as O'Connor wishes to be perceived as only weakly pro-feminist, her ultimate willingness to vote in a pro-feminist direction may be greatly dampened or amplified according to whether she serves with other justices who are more or less pro-feminist (in the relevant liberal or anti-subordination sense) than she. 108 Clear support for this prediction of ideological amplification and dampening has also been found in numerous studies of the effect of political ideology on decision-making at the federal court of appeals level in the United States, among judges appointed by different Presidents. There is, by contrast, almost no evidence of a similar shift among female appellate judges below the Supreme Court level according to the gender composition of the panel on which they sit. 10 The main study that tests this question is the 2004 study by Farhang and Wawro, which finds a clear targeted gender effect for individual female judges and also a statistically significant relationship between the presence of one female judge on a panel and the tendency of male judges to vote for the plaintiff in such cases. 1 1 ' When Farhang and Wawro tested for the marginal effect of a second female judge on a panel, they found that there was no statistically significant positive marginal effect on the probability that "either male or female judges on the panel will vote for the plaintiff."' 12 If anything, though this finding was not statistically significant, they found that the presence of a second female judge on a panel has a negative relationship to the likelihood that the panel will vote for the plaintiff. Other studies have yielded similar results when considering the interaction between a female judge's presence on a panel and the ideology of other panel 108. For the concepts of dampening and amplification, see Sunstein, supra note 105. 109. See, e.g., Sunstein et al., supra note 87, at 306 (finding, in a study of nearly 5000 court of appeals decisions between 1995 and 2004, including several hundred sex discrimination and sexual harassment cases, a large difference in the tendency of all-Democratic and all-Republican appointed judicial panels versus mixed panels to issue "liberal" rulings: the probability that an all-Democratic, allRepublican, Democratic-majority, and Republican-majority panel would issue such a ruling was 61%, 34%, 50%, and 39% respectively). There is also evidence of a similar effect in Canada. 110. At the state supreme court level, the available evidence does not, unfortunately, help address this question. One of the leading studies, conducted by Baldez, Epstein, and Martin, simply assumes, rather than tests, the existence of a linear relationship between the number of female judges on a panel and the likelihood that the panel adopts a standard of strict scrutiny. See Baldez et al., supra note 37, at 258 (" [O] n the basis of this consensus, we think it reasonable to hypothesize that the greater fraction of female justices on the courts, the greater the probability of the adoption of a higher standard of law."). [Vol. 21:297 members. If female judges were, for example, generally more feminist than male judges, one would expect there to be some evidence of ideological amplification on judicial panels where two female judges sit together and where one female judge sits with a male Democratic-appointee. (If feminists are right about female judges being more feminist, then being appointed by a Democratic President is to some degree equivalent in this context to being female because, as Section A of this Part notes, it is an indication that a judge is more predisposed to being pro-feminist.) However, when Jennifer Peresie tested this hypothesis in her 2005 study, she found that there was no statistically significant interaction between the presence of a female judge on a panel and a male colleague's ideology score.l14
III. THE EMPIRICAL LITERATURE:
A QUALITATIVE RE-EXAMINATION OF THE DATA A qualitative examination of the key decisions underpinning the finding of a targeted gender effect, including those of Judge Wood and then-Judge Sotomayor, also reveals a pattern of decision-making by female judges which, from a feminist perspective, is either irrelevant, ambiguous, or highly limited in significance.
Consider the recent study by Boyd, Epstein, and Martin, which is arguably the strongest study to date in this area at the federal court of appeals level. The most logical place to start analyzing the significance of the study's findings from a qualitative perspective is to identify cases in which it appeared that female judges adopted a broader view of Title VII liability. 116 Two sets of cases fall into this category: (i) those involving a dissent by a female judge from a majority opinion written by two male judges, either dismissing a plaintiffs appeal or upholding a defendant's appeal; and (ii) those involving decisions in which a male federal district court judge (or magistrate) found against the plaintiff, and a female federal court of appeals judge wrote for the court in upholding an appeal by the plaintiff. There were four cases in the first category and nineteen in the second, amounting, as Figure 1. 1 shows, to a total of twenty-three cases out of an overall sample of 415.
114. Peresie, supra note 80, at 1778. 115. See Boyd et al., supra note 11, at 16 n.24 (noting the overall size of dataset). The strength of this study lies in its use of non-parametric matching techniques, as opposed to standard regression techniques. See supra note 92.
116. There may, of course, be other cases in which a female judge did not write but nonetheless influenced a male colleague to adopt a more pro-plaintiff position, but at an individual case-by-case level, such an influence almost always will be unobservable.
Figure 1.1 -Cases Involving Observable Male-Female Judicial Differences
SFinding for female plaintiff (traditional discrimination!) 1 0
Finding frfml litff (reverse discrimination) 1 4
Among these twenty-three cases, five had almost no relevance from a feminist perspective because they involved appeals by male plaintiffs and extremely narrow issues of law or law and fact. One case, Shick v. Illinois Department of Human Services, 1 1 7 involved the question of whether the trial judge had abused his discretion by vacating a jury verdict awarding the male plaintiff damages for sex and disability discrimination, on the basis that the evidence was not sufficient to support a verdict of disability discrimination. In her dissent, Judge Ilana Rovner held that, while she agreed with the majority that "[w]ithout a doubt" the case involved "a bizarre verdict and damage award," the fact that the defendant had conceded the intertwined nature of the claims meant that, on an appropriately deferential standard of review, the trial judge's decision could not be considered an abuse of discretion. 118 [Vol. 21:297 summary dismissal of his claim of hostile work environment sexual harassment and unlawful retaliation under Title VII, the decision nonetheless had some real potential benefits, even from an anti-subordination feminist perspective. The conduct at issue in the case had been directed toward both male and female employees, and therefore requiring the employer to prevent such conduct had the potential to improve women's, as well as certain men's, position in the workplace. A finding in favor of the relevant male plaintiff's claim also had the potential to increase the chance that future gay male plaintiffs will be able to recover for sexual harassment based on sexual orientation and therefore had the potential to help define group-based subordination. 26 At the same time, by granting the plaintiff's appeal, Judge Rovner ultimately went much further than most anti-subordination feminists would favor by allowing recovery for sexual harassment by men in positions of relative equality-rather than subordination-and therefore in diverting the focus of Title VII in this area from substantive to formal equality.
127
In the earlier case, Messer, Judge Edith Jones considered a claim by a white female plaintiff that had even more ambivalent significance from an antisubordination feminist perspective. The claim in question involved an allegation of reverse race discrimination and unlawful retaliation by the Texas Education Agency. Unlike the male district court judge, Judge Jones found in favor of the plaintiff on a plea for summary judgment. 28 The basis for this finding was in direct opposition to anti-subordination concerns. While most anti-subordination feminists and critical race feminists argue that, given the pervasiveness of inequality in society's background conditions, it is impossible to isolate the degree to which particular individuals or institutions contribute to inequality, Judge Jones held that, based on the correct reading of Supreme Court precedent, any scheme designed to achieve parity in promotion and retention would necessarily be unlawful without a concrete showing of prior institution-specific gender or race discrimination by a particular employer.' . By emphasizing the same-sex, rather than power-based, dimension to the harassment in the case, Rovner also opened the door for homophobic claims of male-on-male sexual harassment to undermine substantive equality for gay men in the workplace in a way which would trouble many feminists. See Shepherd, 168 F.3d at 1009 (1999) (noting that "there is evidence in the record suggesting that Jamison's harassment of Shepherd was borne of sexual attraction"). For a discussion of this concern, though from a perspective which disclaims the feminist label, see JANET HALLEY, SPLIT DECISIONS: HOW AND WHY TO TAKE A BREAK FROM FEMINISM (2006).
128. She held that, on the plaintiffs theory of a continuing violation by the defendant, the claim was not time barred, and there was a material factual issue as to whether the defendant's decision to promote a black male employee over the plaintiff constituted unlawful discrimination on the basis of race. She also held that there was clearly an issue on the record as to whether the Agency had pursued a policy of parity. 1
30
As Figure 1 .2 shows, of the remaining sixteen cases, fourteen involved a decision by a female federal appellate judge to reverse and remand a grant of summary judgment, rather than to uphold a verdict for the plaintiff. They therefore had limited potential significance for female workers and feminists concerned about their plight. 
Figure 1.2 -Subset of Traditional Cases with Traditional Sex Discrimination
137
Premark International, Inc., examined the scope for claims of unlawful retaliation by former employees.
In Russell and Turgeon in particular, the narrowness of the difference between male district court judges on the one hand and female appellate judges on the other was made even clearer by the express rejection by Judges Wood and Rovner of certain aspects of the plaintiffs appeal. In Russell, for example, while granting the plaintiffs appeal, Judge Wood specifically rejected the plaintiff's additional claim of hostile work environment harassment on the basis that while the plaintiffs supervisor's conduct was "offensive," "boorish," and "less than admirable," it did not rise to the level of abuse necessary for it to be actionable.
1 38 In Turgeon, while voting in dissent to overturn the district court's award of $400 in Federal Rules of Civil Procedure Rule 11 sanctions on the basis that the plaintiff's unlawful retaliation claim was not frivolous as a matter of law, Judge Rovner expressly concurred in the majority's decision not to vacate the grant of summary judgment on the claim itself. 139 This same tendency to reject at least part of the plaintiff's claim, or its likelihood of success, is also implicit in at least one other case in this category. 14 In a further four out of these fourteen cases involving an appeal from summary judgment, there was also an extremely narrow observable difference between male district court judges and female court of appeals judges because the court of appeals reversed and remanded on the basis that the district court had either not considered all of the plaintiff's contentions, had not applied the correct burden of proof, or had not treated the contentions in their most favorable light as they required for summary judgment. . 2001) . Moreover, the conduct in question would likely be of serious concern to most anti-subordination feminists. It consisted of the supervisor calling female employees "grandma," "bitch," and "the staff from hell," and saying that intelligent women were unattractive and that one of the female employees was "sleazy" and "dressed like a whore." See id. Ltd., 42 a female federal appellate judge did vote in a way that directly allowed that plaintiff to recover on the merits. However, the findings made by the court were narrow as a matter of law and of limited gender salience. In granting the plaintiff's appeal from the decision by the trial judge to vacate a jury's verdict under Title VII, Judge Wood simply held that, applying the appropriate standard of review established by the Supreme Court, the award of $2500 in punitive damages was not grossly disproportionate to the award of $1 in compensatory damages. 1 43 In the entire sample of 415 cases studied by Epstein, Boyd, and Martin, there were thus only four cases in which there was a female plaintiff, a potentially significant issue of law, and an observable difference between male and female judges and therefore a judgment of potential significance for the establishment of a female-feminist correlation. In three out of these four cases, the appeal in question also involved a decision to reverse and remand a claim for further hearing, rather than a finding for the plaintiff, and in all four the result was potentially over-determined because the female judges in question were appointed by Democratic presidents. 144 Even more importantly from the perspective of a female-feminist jurisprudential correlation, in three out of these four cases, the willingness of female court of appeals judges to take a broader, and to that extent more feminist, approach to the legal scope of Title VII than male judges also coincided with a greater tendency to view relevant facts in a light more favorable to the plaintiff than did the male trial judge.
v. Ill. Dep't of Corrections, 240 F.3d 605 (7th Cir. 2001) (Williams, J., dissenting) (voting to reverse the district court's grant of summary judgment on the basis that the district court and majority of the court of appeals had not focused on a particular sub-set of the plaintiffs causal claim, which if taken in its most favorable light, could have provided sufficient evidence to allow a reasonable jury to find in her favor); Buntin v. Breathitt County Board of Education, 134 F.3d 796 (6th Cir. 1998) (reversing and remanding a grant of summary judgment against the plaintiff school-administrator under the Equal Pay Act (EPA) and Title VII. Judge Karen Nelson Moore held that the trial judge had not properly taken into account the fact that, once the plaintiff met her prima facie burden of showing a gender disparity, the defendant had the burden of showing an affirmative defense under the EPA and had not met that burden); Kechmar v. SunGard Data Systems, Inc., 109 F.3d 173 (3d Cir. 1997) (reversing and remanding the district court's grant of summary judgment against the plaintiff. In doing so, Judge Dolores Sloviter emphasized the need, as a matter of law, to avoid giving an unduly restricted view of causation, which focused solely on questions of temporal connection. She further emphasized that, if viewed in the light most favorable to the plaintiff, the process by which the plaintiff was gradually marginalized and taken off a management track provided the basis of a colorable legal claim of retaliation on that basis). Consider a case such as Raniola v. Bratton, 145 in which the plaintiff was a female police officer who brought a claim of hostile work environment sexual harassment and unlawful retaliation under Title VII. In granting the plaintiff's appeal, then-Judge Sotomayor, who was at the time a judge on the Court of Appeals for the Second Circuit, clearly emphasized the kind of broad reading of hostile work environment harassment advocated by various feminist scholars and endorsed by the Supreme Court in Harris. She held that abusive conduct may be actionable whether or not it has sexual content or involves explicitly gender-based insults. 146 She also held that in determining whether a pattern of conduct is actionable, it would be reasonable for a jury to infer from a number of prominent instances of gender-based insults that the overall pattern of conduct was based on sex. 147 In overturning the grant of summary judgment, then-Judge Sotomayor also gave a different reading than the trial judge to the significance of a number of alleged facts, such as the significance to the reasonable female officer of the word "cunt" being written over her name in the official police ledger and on a police notice-board and of the precinct captain's referring to domestic violence victims as "bitches," as well as the likely meaning of the precinct captain calling her and her female partner (who also had been administratively transferred) "a pair of criminals." ' 148 It is quite reasonable to think that in such a case, a judge's gender, along with a range of less observable variables in life experience, may contribute to how she (or he) assesses certain facts. 149 The federal district court judge who sat in the case is white, male, from a relatively privileged background, and a former member of the Army Judge Advocate Corps, whereas then-Judge Sotomayor is Hispanic, female, from a working class background, and a former assistant district attorney. It was thus extremely likely that the two judges would construe the use of these words differently. From his prior experience, the trial judge would be likely to see such words as crude but relatively pervasive and unthreatening, whereas then-Judge Sotomayor, from her quite distinct experience, may well have seen such words as having a more particular 145. 243 F. 3d610(2dCir. 2001). 146. Id. at 617, 621-22 (noting that "although sexual harassment is usually thought of in terms of sexual demands, it can include employer action based on [sex] but having nothing to do with sexuality" and that the plaintiff "may resort to circumstantial proof that the other adverse treatment that was not explicitly sex-based was, nevertheless, suffered on account of sex"). For a feminist defense of this kind of approach, see Nussbaum, supra note 127.
147. Id. at 622. 148. Id. at 623 (finding that "a reasonable jury [could] infer that the hostility expressed toward the female officers was based on the officers' sex, and not their disciplinary records").
149. Cf Diane Wood, Sex Discrimination in Life and Law, 1999 U. CHI. LEGAL F. 1, 4 ("The dominant model, I suggest, is still subconsciously based upon the supposition that women should be more like men. Even more regrettably, many women set exactly this task for themselves: 'I, too, can be a 'rat' at VMI; I, too, can work ten hours a day even though I'm pregnant and the men aren't; I, too, can intimidate opposing counsel with the best of them.' Furthermore, accounts of discrimination offered by women are too often implicitly measured by a male standard."). racial and gender valence or as being linked to both the threatened and actual use of violence in a way which gave them a more hostile character.
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A similar analysis also applies to cases such as Wagner v. Nutrasweet Co. 151 and Neilson v. Colgate-Palmolive, 152 where there was a confluence of both legal and factual differences between the approaches of a female court of appeals judge and a male district court or court of appeals judge. In Wagner, various female employees brought a claim under the Equal Pay Act and Title VII against Nutrasweet for certain pay decisions made before the employees signed a voluntary severance package that included a waiver of prior claims. The district court granted summary judgment for the defendant on all counts. While the court of appeals largely affirmed, it held that a limited number of claims should have withstood summary judgment. In granting Wagner's appeal, in particular, Judge Wood also clearly endorsed a broad view of one key aspect of liability under Title VII, namely the question of whether or not each paycheck constituted a distinct instance of actionable conduct under Title VII. 153 She held that based on the clear analogy between race and sex discrimination in this context, Supreme Court precedent favored the broader view of liability. At the same, it was equally important to her ultimate decision in favor of the plaintiff that she took a view of certain aspects of the facts that was different from that of the trial judge; namely, that the relevant severance agreement did not, as a matter of statutory construction, constitute a valid waiver of the plaintiff's prospective rights under Title VII.
In Neilson, the plaintiff had been ordered to undergo a psychiatric examination and after doing so had been declared incompetent to conduct her own trial, so that a guardian ad litem was appointed on her behalf. Two male federal court of appeals judges dismissed her appeal against the appointment of that guardian, holding that she had (implicitly) consented to the appointment and that in any event a failure to provide her with adequate notice of the appointment was harmless in the circumstances. Then-Judge Sotomayor, by contrast, held that the appointment of and therefore also the settlement by that guardian were invalid for both lack of adequate notice and lack of informed consent. In reaching this conclusion, then-Judge Sotomayor adopted what was clearly a feminist legal definition of informed consent and due process.' 54 She also, however, strongly differed from her colleagues in the way she interpreted the significance of various facts, such as whether the plaintiff had shown a true [Vol. 21:297 lack of consent and was capable of understanding any notice given to her. Part of this interpretative difference might also be attributed to differences between then-Judge Sotomayor's professional style as a former prosecutor and the style of the judge who wrote for the Court, Judge Sand, a renowned conciliator.1 55 An experience-fact correlation such as this, if it exists, will point very strongly toward the need for broad diversity among judges if a system is to ensure fairness to all litigants.' 56 Indeed, it suggests that if plaintiffs in the position of Raniola, Wagner, or Neilson are to receive justice, male and female life experience should be more or less equally represented in the legal system. Feminists, in particular, will also have a powerful interest in ensuring that female plaintiffs, no less than male plaintiffs, have an equal chance, as a substantive matter, of receiving a fair hearing in this way. At the Supreme Court level, however, the difficulty for feminists is that an experience-fact correlation provides little support for the prediction of an ongoing female-feminist jurisprudential correlation. If anything, it tends to point in the opposite direction, suggesting that, even in those few cases in which an overall targeted gender effect can be connected at the federal district and court of appeals levels to decisions that are concretely more pro-female and pro-feminist by female, as opposed to, male judges, that connection is unlikely to translate to the Supreme Court level where, relative to a court of appeals, few cases ultimately turn on the justices' reading of the facts rather than the law. . These examples also highlight the degree to which a contextual approach to the law and mere factual determinations are connected, so that the question is one of degree only. of gender equality in the two countries. Female as well as male Supreme Court justices in both countries have also played a major role in defining the contours of rights to abortion, pay equity, and equal gender access to various public benefits, as well as in interpreting the scope of statutory protections against sexual harassment and sex discrimination. 158 In Canada, there have been far more female justices appointed to date than in the United States, and therefore there are more opportunities to observe female judicial behavior at the highest appellate level. The first female justice appointed to the Supreme Court of Canada ( , which considered a challenge to a decision by the Newfoundland government, in the face of a budget deficit, to cancel retroactively a collective pay agreement with public sector unions (N.A.P.E) to increase wages in positions dominated by female employees to match wages in more male-dominated areas. In Canada, the Court has also played an important role in defining rights to gender equality at common law. See, e.g., R v. Lavallee [1990] 1 S.C.R 852 (Can.) (defining common law evidentiary principles allowing the admission of expert evidence on "battered women's syndrome"). Consequently, changes in the jurisprudence of the SCC over time provide a much more useful guide to predicting likely future trends in the jurisprudence of future female U.S. Supreme Court justices than changes in the jurisprudence of state supreme courts in the United States, which also have had strong female pluralities or majorities but a much narrower role than the U.S. Supreme Court in defining legal norms of gender equality. [Vol. 21:297
secretary (or dentists' receptionist) prior to law school. 16 3 When she inquired about enrolling in law school in 1954, she was told by the Dean of Dalhousie Law School that she would do better to "go home and take up crocheting" as a way of passing the time. 164 On graduating she also struggled to find the privatesector employment she wanted, though she eventually became the first female attorney, and eventually partner, in the Toronto law firm of Osler, Hoskin & Harcourt. Even there, however, she was responsible for a "non-core" area of practice: the "research department."' 165 Justice L'Heureux-Dub6 was one of only two women in her law school class at Laval University in Quebec and worked part-time during law school as a legal secretary. Upon graduating, she became one of only a few women practicing law in Quebec itself. As a result, the partner who hired her had to go to significant lengths to persuade clients of the firm that she was competent to do their legal work. 16 6 Like Justice Ginsburg, Justice L'Heureux-Dub6 developed significant professional expertise in an area of law (in her case, family law) that at the time tended to reveal broader patterns of gender discrimination not always readily apparent to attorneys in the rest of the legal system. Justice L'Heureux-Dub6 reports that when she was first appointed to the Court, a fellow male judge flatly refused to speak to her.' At a substantive jurisprudential level, recent experience in Canada also provides quite clear support for the prediction that, in the face of the experiences of female justices, there will be a change in their support for antisubordination feminist arguments relative to male counterparts.' 7 1 Consider recent studies of the dissent rate of various justices in Canada. Consistent with their experience as "outsiders" in a male-dominated legal profession, while on the bench, Justices Wilson and L'Heureux-Dub6 agreed with the majority in only 36% and 40% of cases, respectively, compared to an average of 61% for all justices with whom they served.1 72 Chief Justice McLachlin agreed with the majority at the rate of 53%, while later female justices, such as Justices Deschamps, Abella, Arbour, and Charron have agreed with the majority in 61%, 66%, 68%, and 73% cases, respectively, compared to an overall average rate of 61% agreement for justices over the last twenty-five years.1 73 A similar shift is also evident when one examines the rate at which female justices have tended to write separate concurring judgments, which may be necessary in some cases for the advancement of a distinctly pro-feminist position. Peter McCormick, for example, found that between 2000 and 2004, in cases in which female justices were in the majority, Justice L'Heureux-Dub6 wrote a separate concurring opinion in 6.3% of cases, whereas later appointees, Justices Arbour and Deschamps, did so in only 2.5% of cases. 171. To some degree, this shift may also understate the potential parallel shift that may occur in the United States in the future if the current pressure to appoint young candidates to the Supreme Court continues. Justices Deschamps, Abella, and Charron were forty-nine, fifty-eight, and fifty-three, respectively, when appointed. The median age of the three leading female candidates recently considered for appointment to the U.S. Supreme Court was fifty-four. arguments. 83 In other cases, she has quite sharply disagreed with Justice L'Heureux-Dub6 about the scope and priority to be given to such concerns. Take Seaboyer and Walsh as examples. In Seaboyer, Justice L'Heureux-Dub6 held that the scheme in question was designed to advance the reporting and successful prosecution of crimes of sexual violence by protecting complainants from disclosure of their prior sexual history wherever possible. For Chief Justice McLachlin the scheme's only legitimate purpose was much narrower: to prevent defendants from relying on the "twin myths" or stereotypes about the link between a complainant's prior sexual history and credibility, or the general likelihood of consent, and therefore to increase the reliability of the jury's factfinding process. 1 84 For Chief Justice McLachlin, the defendant's rights to a fair trial also had a much greater claim to priority in this context than for Justice L'Heureux-Dub6; therefore, the means the scheme used to advance its objectives were unconstitutionally overbroad.1 85 In Walsh, Justice L'HeureuxDub6 strongly emphasized the importance, from the perspective of women's economic equality, of giving legal recognition to de facto relationships, while Chief Justice McLachlin emphasized the importance of maintaining a distinction between de facto and marital relationships from the perspective of "individual choice."'
186
There has been an even more dramatic difference in approach between Justice L'Heureux-Dub6 (and Justice Wilson) and later female justices appointed after Chief Justice McLachlin in cases involving the balance between anti-subordination-based understandings and claims to freedom of expression. 187 In Regina v. Butler, 188 the first case in Canada decided in this area, a majority of the SCC showed clear sympathy for anti-subordination feminist arguments about the importance from a gender-equality perspective of limiting access to pornographic material. 89 First, the Court interpreted the concept of "obscenity" in the Canadian Criminal Code to directly target sexual 183. See, e.g., [1995] 2 S.C.R. 627, 649-50 (Can.) (L'Heureux-Dub6, J., dissenting) (noting that by assuming that parties could negotiate how best to "gross up" child support awards, the scheme left a custodial spouse in a position not only of economic vulnerability, but also personal vulnerability and indignity vis-A-vis the custodial spouse); id. at 704 (McLachlin, J.) (discussing only the issue of economic vulnerability).
184. [Vol. 21:297 material that was "degrading or dehumanizing" and thereby harmful to women; second, the Court held that such a prohibition constituted a justifiable limitation on the right to freedom of expression in section 2(b) of the Charter. In doing so, the relevant justices showed a clear willingness to defer to the legislature about the likely connection between exposure to relevant pornographic material and changes in attitudes and beliefs of a kind which could harm women.
9 ' The two female justices on the Court at the time, Justices L'Heureux-Dub6 and McLachlin, both joined in this opinion.
In Little Sisters Book & Art Emporium v. Canada (Minister of Justice) ,191 in considering a challenge to the scheme governing the importation of "obscene" material into Canada, a majority of the Court again upheld the basic scheme delineated in Butler and held that in order for the importation scheme to be valid under the Charter, the particular scheme simply needed to include certain increased procedural safeguards regarding the relevant timing, burden of proof, and procedure for determining whether something was obscene. Both Justice L'Heureux-Dub6 and Chief Justice McLachlin were again part of this majority. Justice Arbour, by contrast, showed far less willingness to defer to Parliament's attempts to prevent harm or promote equality in this context via reliance on anti-subordination feminist theories about pornography. While Justice Arbour was willing to apply the basic framework set out in Butler, she insisted on giving much greater priority than the majority to rights to freedom of expression. In a way which represented a clear rejection of certain antisubordination feminist ideas, she granted a much broader remedy, striking down the entirety of the relevant Customs regime and giving strong endorsement to arguments about the benefits of gay and lesbian pornography for the achievement of full equality. [1992] 1 S.C.R. 452, 455 (Can.) (holding that "while a direct link between obscenity and harm to society may be difficult, if not impossible, to establish, it is reasonable to presume that exposure to images bears a causal relationship to changes in attitudes and beliefs").
191 In adopting the harm principle as the touchstone for "indecency," Chief Justice McLachlin also took a narrower, less deferential approach to the concept of "harm" than that endorsed by the Court in Butler or favored by anti-subordination feminists.' 95 She held that if the harm of the relevant club was "based on predisposing others to anti-social behavior, a real risk that the conduct will have this effect must be proved" and that this required "proof," rather than vague generalizations, about "first... the sexual conduct at issue and the formation of negative attitudes, and second between those attitudes and the real risk of anti-social behavior. "' 196 There is strong evidence suggesting that in Canada it is not only female justices' experiences that have changed between the first and fifth female judicial appointments to the Supreme Court; it is also female justices' approach to hard cases involving anti-subordination feminist goals.
V. NORMATIVE IMPLICATIONS: HARD CHOICES AHEAD
If there is, in fact, no female-feminist jurisprudential correlation, feminist organizations will face hard choices in the months and years ahead as they decide how to approach the politics of judicial nominations. There are several symbolic reasons for feminists to favor the appointment of female justices, regardless of the justices' substantive jurisprudential commitments. Female justices, such as Justices O'Connor, Ginsburg, and Sotomayor, are in an important position to send a message to women of different backgrounds about the degree to which governmental power is open to them and designed to serve their interests.' 97 In this sense, female justices are no different in importance from other prominent female holders of high national office.
For female attorneys, a female presence on the Supreme Court and other appellate courts will have very real additional benefits when it comes to their own sense of belonging in the profession, as well as to the way in which they are perceived by male attorneys. For many female attorneys and female judges, implicit forms of gender bias in the legal profession remain a major obstacle to their nomination and appointment to appellate courts. 198 Unlike earlier, more explicit biases, these do not take the form of explicit over-generalizations about the inability or inappropriateness of women performing certain roles, such as that of appellate judge. Rather, they represent a subconscious tendency on the part of male and female attorneys, but particularly the former, to make connections between male behavior and notions of legal talent and merit and therefore to perpetuate a tendency to view female lawyers as less talented or able than they actually are.' 99 Because they often operate on this subconscious level, implicit biases of this kind are difficult to counter. At the same time, behavioral psychologists have shown that implicit biases are also subject to potentially ameliorative situational influences. In an experimental setting, psychologists have shown that exposure to individuals from a stigmatized group can have a substantial capacity to curtail implicit bias.
z°° Even more importantly, they have shown that, when placed in a subordinate position to an individual from a stigmatized group, individuals who would otherwise exhibit implicit biases are even less likely to express those biases. 2 0 In a legal setting, this suggests that if male attorneys appear routinely before female judges sitting either alone or in an apparent position of influence on a panel, male attorneys will gradually begin to show far less gender bias.
2
Evidence of this effect in a real-world setting is provided by the change wrought in notions of judicial excellence or "suitability" during Justice O'Connor's time on the Supreme Court. In the late 1970s, for example, when O'Connor was a federal court of appeals judge in Arizona, she received positive but mixed reviews of her performance from male attorneys. While ninety percent of attorneys voted to retain her, nearly twenty percent thought that she had a poor or very poor "judicial temperament and demeanor," and less than half of those surveyed gave her the highest rating for her "knowledge of the law" and "quality of written opinions. Ultimately, however, feminists must also weigh these benefits associated with the mere presence of a female justice on the Court against the importance of a justice's substantive approach to issues of central concern to feminists, such as abortion, pay equity, sex discrimination, sexual harassment, and an ongoing dialogue about the meaning of gender equality under the Equal Protection Clause. For gender equality to be realized, it may no longer be necessary for the Supreme Court to play as active a role at a jurisprudential level as it did in earlier decades. Between the Court and Congress, legal changes have been introduced in the United States over the last three decades which have largely eliminated ongoing formal barriers to women's equal opportunity and dignity.
2 0 8 Title VII and various state law provisions have also helped counter deeper structural sources of gender-based subordination in many cases. As feminists have long recognized, however, especially in the context of decisions such as Roe and Casey, it is nonetheless extremely important that these existing constitutional and statutory gains be preserved by new appointees to the Court. As new issues of sex and gender justice come to the forefront, it is also important for many feminists that members of the Court be willing to continue to play a role in countering political inertia in the adoption of new measures designed to achieve greater gender equality. 20 9 In a world in which implicit gender bias persists, it will be more difficult, all else being equal, for the President to succeed in nominating and confirming strongly pro-feminist female rather than male judges. Consider the recent confirmation battle following the nomination of Justice Sotomayor. A number of concerns were raised during this process which revealed a striking doublestandard between the assessment of male and female judicial nominees. One concern was that Justice Sotomayor might be (at least somewhat more) difficult to confirm because she was thought, by some, to be "a bully on the bench" or to have a "blunt and testy" side. 210 Another was that her writing was pedestrian and technocratic.
2 1
1 While both criticisms may or may not have been fair, those who made them blatantly ignored the extent to which, even if true, they failed to distinguish Justice Sotomayor from many prior male justices. As Noah Feldman notes, it has been the norm and not the exception among male justices to be "irascible, socially distant, personally isolated, arrogant or even downright mean. ' 2 1 2 An uninspired writing style is also a fairly natural consequence of having had a large, routine case-load as a federal appellate judge, but no male justice has in recent memory been criticized on these grounds. On the contrary, in the confirmation hearings of Justice Breyer, in 1994, it was the hearings themselves and not the justice's writing style, which the press labeled "dull. 21 3 Perhaps even more troubling, implicit gender bias may persist even within the workings of the Supreme Court itself.
14 If this is so, as Justice Ginsburg has recently pointed out, a male justice who makes an argument similar to one espoused by a female justice may be more likely to be heard and taken seriously by the other justices, especially on questions where, if pro-feminist, a female justice is more likely than equivalent male justices to be perceived by as "biased." 215 If feminists continue to urge President Obama to restrict his focus to female rather than male judicial candidates, they may end up supporting a female justice who is far less willing-or able-than the next best confirmable male justice to advance feminist jurisprudential aims. 
2010]
A further danger feminists face if they continue to pursue their current strategy is that a future President may consciously seek to exploit this strategy in order to appoint an actively anti-feminist female judge. Provided that such a President could find a strong female judicial candidate about whom little was known, he or she could count on nominating such a judge without facing any truly effective feminist opposition.
2 16 By then, feminists would have argued so many times for the appointment of a female justice to the Court that it would be too late for them to reverse course and remain credible to the broader public.
Given this, it is increasingly important that feminists should reconsider the priority they give to symbolic concerns on the one hand and substantive gender justice on the other. The hope is that they will never actually be asked to choose between the two. But if such a circumstance arises, it may well be that they should choose the feminist who is male.
At the very least, if feminists carefully examine the historical experience in the United States, parallel experience in Canada, and existing studies of judicial behavior in this area, they should be very wary of counting on the fact that, because a Supreme Court candidate is female, as a justice she will be ideologically sympathetic to pro-feminist views.
